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IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF lITAH

HAL TAYLOR ASSOCIATES, a
Utah corporation, and
HAROLD W. TAYLOR,

)
)
)
)

Plaintiffs,

)
)

vs.

)

)

UNIONAMERICA, INC., a corporation, aka WESTMOR; RAMSHIRE,
INC., a corporation; WILLIAM R.
STEVENSON; PARK CITY RESERVATIONS, INC., a corporation,
dba SKYLINE REALTY; HARRY F.
REED; and GARY COLE,

PROPOSED FINDINGS OF FACT
AND CONCLUSIONS OF LAW

)
)
)
)
)
)
)

Civil No. 5557

)

Defendants.

)

~~~~~~~~~~~~~->

The above entitled matter came on for trial without a
jury, on January 14, 1980, before the above entitled Court, the
Honorable James S. Sawaya, District Court Judge, presiding.
Plaintiffs were represented by their counsel, Kent B. Linebaugh;
defendants Unionamerica, Inc., Ramshire, and William R. Stevenson
were represente ·' by their counsc'.. F. S. Prince, Jr.; and defendants Park City Reservations, dba Skyline Realty, Harry F. Reed,
and Gary Cole were represented by their counsel, Stephen G.
Crockett.
The Court having heard and considered the evidence,
together with the arguments of counsel, and being fully advised
in the premises, hereby makes and enters its Findings of Fact and
Conclusions of law as follows:
FINDINGS OF FACT
1.

Plaintiff, Hal Taylor Associates (HTA) is a Utah

corporation and has its principal place of business in Swmnit
County, Utah.
2.

plaintiff Harold W. Taylor (Taylor) is a resident
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of Summit County, State of Utah.

Harold W. Taylor is the sole

owner of Hal Taylor Associates and is a real estate broker
licensed to do business in the State of Utah.
3.

Defendant Unionamerica, Inc. (Unionamerica) is a

foreign corporation qualified to transact business in the State
of Utah, and having its principal place of business in the State
of Utah in Summit County.
4.

Defendant Ramshire, Inc. (Ramshire) is a wholly

owned subsidiary of Unionarnerica and is a foreign corporation
qualified to transact business in the State of Utah, having its
principal place of business in the State of Utah in Summit
County.
5.

Defendant Park City Reservations, Inc., dba

Skyline Realty (Skyline) is a Utah corporation, having its principal place of business in Summit County, and was a licensed real
estate broker at all times material to the issues of this case.
6.

Defendant William R. Stevenson (Stevenson) is a

resident of the State of California.

Defendant Stevenson acted

as Vice President of defendant Ramshire durine the period of time
material to the allegations contained in plaintiffs' complaint.
7.

Defendant Harry F. Reed (Reed) is a resident of

and has his principal place of business in SUI:Jm.it County, State
of Utah.

Defendant Reed is the owner of Skyline and at all times

relevant to this action, was a real estate broker licensed to do
business in the State of Utah.
8.

Defendant Gary Cole (Cole) is a resident of and

has his principal place of business in Summit County, State of
Utah.

Defendant Cole at all times relevant to this action was a

real estate salesman licensed by the State of Utah in the office
of Skyline.
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9.

On

(

February 17, 1977, plaintiffs Hal Taylor and Hal

Taylor Associates entered into a written agreement ("the Settlement Agreement") to settle a lawsuit then pending by them against
Greater Park City Company (GPCC) and defendant Unionamerica.
Pursuant to the Settlement Agreement, defendant Unionamerica
agreed to enter into an exclusive listing agreement with HTA for
any property that it might wish to sell over a period of five
years.

The Settlement Agreement provided that HTA would be re-

quired to perform the usual real estate broker activities and
"(Taylor) will be entitled to a commission rate, of six percent,
and Taylor will further agree to a fee splitting arrangement
giving sixty percent (60%) to the selling broker and forty percent (40%) to the listing broker."
10.

Also on February 17, 1977, HTA entered into a

Vacant Property Listing Agreement for the sale of approxi.l!lately
10.5 acres of property (the "Village" property) in Park City,
Utah, owned by defendant Rmoshire, Inc.
11.

The entire agreement between plaintiffs Hal Taylor

and Hal Taylor Associates and defendants Unionamerica, Inc., and
Ramshire, Inc., is contained in the Settlement Agreement and the
Vacant Property Listing Agreement.

These agreements were not

altered or added to by any oral agreements between the parties,
now was there any fraud on the part of one or more defendants nor
any mutual mistake involved in the formation of these agreements.
12.

None of the parties to the foregoing Agreement

disclosed the terms thereof to Skyline Realty or any of its
officers or agents.

Shortly after entering into the February 17,

1977, Agreement, the plaintiffs contacted Skyline Realty and
requested the assistance of Skyline Realty in selling the property.

Each of the parties understood that should Skyline sell
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the property, it would be entitled to receive sixty percent (60%)
of the commission from any such sale.
13.

On or prior to October l, 1977, Mr. Jack Davis

(Davis), the eventual purchaser of the "Village" property, had a
telephone conversation with Mr. Robert Volk, the President of
Unionamerica, Inc.
acquaintance.

This conversation was arranged by a mutual

Davis indicated he was interested in purchasing

property in a resort area, to wit, the "Village" property in Park
City, Utah.

Davis and Volk agreed, either in this initial

conversation or in a subsequent one, to meet in Park City, Utah,
so that Davis could see the property.
14.

On the morning of October 3rd, Volk directed

Stevenson to fly from Los Angeles to Salt Lake City for the
purpose of meeting him and Jack Davis, and showing Davis the
"Village" property.

Stevenson had previously been informed that

there was someone in San Diego expressing interest in the property, although he had not yet heard of the Davis name.
15.

Volk was unable to meet in Park City and instruct-

ed Stevenson to go to Park City to meet Davis.
16.

Davis and his wife went to Park City, Utah, on or

about October 3, 1977.

They either talked to or met briefly with

Stevenson on the night of October 3rd.
17.

On October 3rd, after being told to go to Park

City to meet Davis, Stevenson called Taylor's office to see if he
would be available.

He was told that Taylor was out of town and

would not be back until later in the week.
18.

After he arrived at the Salt Lake City Airport,

and after trying to contact Taylor, Stevenson called Cole and
asked if he could meet with Cole and Reed at Cole's house in Park
City.

He told Cole that there was a person interested in the
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"Village" land and inquired as to whether Cole and Reed would be
available the next day to meet with Stevenson and the interested
party (Davis).
19.

Stevenson, Reed, Cole, and Mr. and Mrs. Davis met

on the morning of October 4th at the Eating Establishment in Park
City for breakfast.

After breakfast the five people went in

Reed's car to acquaint the Davis' with the City of Park City in
general and the "Village" property in particular.
20.

Stevenson did not see Jack Davis again between the

time they parted on October 4th and the time the Earnest Money
Agreement was signed on October 17th.
21.

Subsequent to the meeting on October 4th, and at

Davis' invitation, Reed and Cole went to San Diego and met with
Davis in the latter's office.

At that time Davis executed the

Earnest Money Receipt and Offer to Purchase, and delivered to
Reed and Cole the earnest money required by the offer.

Later the

same day, Stevenson and Cole, representing Mr. Davis, went to Los
Angeles and presented the offer to Stevenson who accepted on
behalf of Ramshire.
22.

Mr. Davis testified and the Court so finds that

Mr. Davis after meeting Reed and Cole decided that he wanted Reed
and Cole to represent his interests in Park City, Utah.
23.

Prior to obtaining the Earnest Money Receipt and

Offer to Purchase, defendant Reed confirmed with plaintiff Taylor
that Taylor had a listing relating to the property and that
Taylor would be willing to split the commission on any sale in
accordance with the usual custom in the community,

!!!.

forty

percent (40%) to the listing broker and sixty percent (60%) to
the selling broker,

At the time Reed disclosed that he had a

possible buyer for the property, Reed did not disclose that the
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client had been referred to Skyline by defendant Stevenson, an
officer of defendant Ramshire, Inc.
24.

On

October 26, 1977, Ramshire, Inc., and Davis

executed the Real Estate Agreement, and Davis paid the $25,000.00,
due at that time, to the escrow agent.
25.

Since the date of the Real Estate Agreement, Davis

has paid for and obtained conveyance of two of the parcels of
property described in the Real Estate Agreement, and has constructed, or is in the process of constructing, approximately 144
condominium units.

26.

At the time of the first of the multiple closings

called for in the Real Estate Agreement, Unionamerica, pursuant
to the provisions of paragraph 13 of the Agreement, deposited the
$96,000.00 in an interest bearing escrow account pending settlement or resolution of the dispute bet:ween the brokers.

None of

the defendants have at any time since that closing had the use or
benefit of the $96,000.00 so deposited.

Unionamerica acted

reasonably in so depositing these funds in an escrow account in
light of the dispute.
27.

Skyline Realty by and through its agents, Reed and

Cole, fully performed the obligations required of a selling
broker under the fee splitting agreement reached between plaintiffs and Skyline Realty.
28.

The Court finds that any defense as to the lack of

capacity by the defendant Park City Reservations, Inc., to maintain this action should have been pleaded in plaintiffs' answer
to the counterclaim asserted by Park City Reservations Inc., or,
at the very least, prior to trial,

Although the plaintiffs had

knowledge of the facts upon which they based the defense as to
lack of capacity, such defense was not raised until the trial was
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almost complete.
29.

During 1979, Unionamerica or one of its subsi-

diaries sold a condominium apartment to Mr. Jack Davis for the
sum of $42,500.00.

The parties negotiated directly and concluded

the sale without assistance of a real estate broker.
From the foregoing Findings of Fact, the Court now
makes and enters the following:
CONCLUSIONS OF LAW
1.

Plaintiffs Hal Taylor and HTA performed all ser-

vices and discharged all obligations required of them by the Settlement Agreement and the Vacant Property Listing Agreement.
2.

The Settlement Agreement and the Vacant Property

Listing Agreement were not altered, added to or modified by oral
agreement of the parties, nor will these agreements be reformed
on the grounds of mutual mistake or fraud.
3.

Park City Reservations, Inc., was a licensed real

estate broker at all times material to the issues of this case.
4.

The Settlement Agreement and the Vacant Property

Listing Agreement contemplate that, in addition to HTA, other
brokers might find buyers for the listed properties and negotiate
sales therefore.

Neither agreement contains any express or im-

plied provisions that Unionamerica or Ramshire would direct to
HTA persons making inquiries about the listed properties.
5.

Unionamerica acted reasonably in paying the

$96,000.00 commission into an interest bearing escrow account
pending settlement or resolution of the dispute between the
brokers, and Unionamerica's failure to pay HTA strictly in accordance with the terms of the listing agreement is excused,
6.

HTA is entitled to receive forty percent (40%) of

the $96,000,00 held in the escrow account, together with the
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interest thereon accrued, and Park City Reservations, Inc., is

entitled to receive the remaining sixty percent (60%) of the
$96,000.00 held in such account, together with interest accrued
thereon.
7.

HTA is entitled to judgment against Unionamerica

and Ramshire in the amount of six percent (6%) of $42,500.00, or
$2,550.00, together with interest thereon at the rate of six
percent (6%) per annum from the date of sale of the condominium
apartment to Jack Davis to the date of judgment, and together
with interest at the rate of eight percent (8%) per annum from
the date of judgment until paid.
8.

The Court finds there is no factual basis for a

finding of a conspiracy, conversion, wrongful creation of a liability, breach of a duty to act in good faith, breach of a
fiduciary duty, or intentional infliction of mental distress, and
the Court concludes that none of the foregoing torts occurred in
this case.
9.

The Court having concluded that defendants were

not guilty of tortious acts against the plaintiffs, and that none
of the parties breached the applicable contracts, hereby concludes there is no basis for plaintiff's claim for punitive
damages.
10.

By virtue of plaintiffs' failure to timely raise

the defense of lack of capacity to maintain this action, the
Court finds that any such defense was waived by the plaintiffs.
The Court further finds that any such defense must fail because
at all times pertinent to this action the defendant Harry F. Reed
was a broker licensed by the State of Utah and was operating on
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behalf of Park City Reservations, inc., dba Skyline Realty.

MADE AND ENTERED this 15th day of

August

' 1980.

BY THE COURT:

/SI
James

S. Sawaya, Judge
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AFFIDAVIT
STATE OF UTAH

)
)

SS.

COUNTY OF SALT LAKE )
I DOUGLASS. FOXLEY, being first duly sworn, depose and say:
1.

2.

I am a Deputy Lieutenant Governor for the State of Utah.

Part of my responsibilities include a knowledge of the

transactions

in

the

Secretary

of

State's

office

including

transactions that relate to the filing of certificates for assumed
names.

3.

Pursuant to a request by Stephen G. Crockett, Esq., on the

25th day of March, 1981, I caused a search to be made to determine
whether Harry Reed, Park City Reservations, Inc., or any other entity

ever filed an assumed name certificate for the use of the name Skyline
Realty.

In my search I discovered the following:
(a)

On June 14, 1973, Harry F. Reed filed a certificate of

assumed name using the name Skyline Realty of Park City.

That

certificate is attached to this Affidavit as Attachment "ln.
(b)

In the Park City Reservations, Inc., file this office

maintains, I found the original of a letter dated November 27.
1974 to Mr. John H. Williamson from Mr. D. Kendall Perkins which
is Attachment "2" to this Affidavit.
use of the name Skyline Realty.

The letter relates to the

The letter does not mention Park

City Reservations, Inc., which is our file in which the letter
was found.
( c)

I have been shown a copy of a letter dated November 18,

1974 which is attached to this Affidavit as Attachment "3".
That letter is the type of form letter we would have sent during

the period of time referred to therein if there was a question
whether or not an entity which filed for an assumed name could in
fact utilize such name.

In order for this office to send out

Appendix B
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Attachment "3", it would have been necessary that this office
would have received on or about the date indicated a request by
the corporation concerned for the use of the name "Skyline
Realty".
(d)

I have been shown a copy of Attachment "4" to this

Affidavit which appears to be a transmittal letter from Mr. D.

Kendall Perkins containing the release which is Attachment "l".
Attachment "4" requests that the Articles of Incorporation be
filed.
(e)

On December 11, 1974, one day after Attachment "4" is

dated, this office filed the Articles of Incorporation on Park
City Reservations, Inc., which were submitted by Mr. D. Kendall
Perkins which would indicate we did receive attachment "4".
Normally, under the procedures of this office, had Park City

Reservations, Inc. filed for an assumed name of Skyline Realty,
the transmittal letter which is Attachment "4" would have been
connected to the assumed name certificate.

We have made a

search of our files and have determined we can find no assumed
name certificate for the use of Skyline Realty between November
and December of 1974 nor the transmittal letter.
procedures of this office,

Knowing the

it appears to me that the only

logical explanation is that Mr. Perkins filed for the use of the

name "Skyline Realty" along with the submission of the Articles
of Incorporation of Park City Reservations, Inc.

This office

has apparently lost the assumed name application which was filed
by Mr. Perkins with Attachment "4".
FURTHER AFFIANT SAYETH NOT.
DATED this

:J/~ay

of March, 1981.
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.;.,/ ' /
SUBSCRIBED AND SWORN TO before me this ;_jj___ day of March,
1981.

My Commission Expires:

/ /; ~11:..--
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C13841
ATTACHMENT "l"
Ftl1ng

Fee

Sl 00

CERTIFICATE

(Reqarding transacting of business under an assumed name)

STATE OF UTAH

County of

St.i tH Ht I

l

f

) SS.

l

The undersigned, who are (isl carrying on, conducting or transacting business under an assumed
name, certify that the assumed name is

Complete Address:

5,k

Y t..11!-E

fc 1"'5<--,

;f.~· >11..

ry

c.-'

( C.l'f (i/c.1~

'-f :r~

f._",l ( 1-f; I t~ ~- k '; 'f.<

(. ,

And that the full true name or names, of ttie person or persons owning, and the person or persons carrying

on, condut1ng or transacting such business with their post office addresses are as follows:

Names

Addresses

.

lf..1.k. (,/.,; lf!j, ', C/((

·=......
'-

"!"
Signatures of persons named above
1

_ _ _ _ _ ,911.
Subscribed and sworn to before me t h i s _ day of _...:./~'.M.--l~l..!~<!::::..._
-

g

J
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.::i

::
Pl

n

-ATTACHMENT "2"

~ B~

t':,

!e-:..

Sc

L_c-~.c

fl,.

J,

:= ' " Uton

Cec:

:=so-7756

Novcinber 27,

197~

Mr. John H. Williamson
2238 Blaine Avenue
Salt ~ake City, Ut~h
Re:

Name of Skyline Realty

Dear Mr. Williamson:
Please be advised that I represent )Ir. llarry Reed
who, I believe, has contacted you earlier about your use
of the name Skyline Realty. Mr. Reed has represented to
me that he contacted you and determined that that name
had not in fact been used by you as of late and I would
therefore request, if this is true, that you kindly send
me a letter authorizing the release of that name in that
Mr. Recd wishes to use that name for a corporation wl1ich
will be soon registered with the Secretary of State. I
would appreciate very much your se11ding me a letter consenting to our use of that name as soon as is convenie11t
for you.
I thank you for your attention and cooperation in
this matter.
If there are any questions you may have,
please feel free to contact me.

D~~b_1!2J~
U. KENDALL PERKINS

DKP:h
To I:hom It J.:ay Con~ ern:
I hereby release any 1ntereot or 1ntontod uoe o! tne
name Skylino Renlty t~•t I m1g~~ of ll.ad or do ~~va •

./

'

I

,·.

«

1../.~~:.:c)(.
~

)

,-;---

' ( C.__ /. ": '.::/"
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ATTACHMENT "3"

1.rxut: J. ..'lt:.r.r.H

STATE 0 F l"T.\11

'f~AL"•-' 011' ~- •.re.
.\f, l'Ul~lllO.Y
oc.,._.,..,. ,_cc; .. Lr.,•1 .,,.. •...,.,,

r.11.\'T

SA..t.T L.\.liE C1TY

IJovembeJt J8, 1974
V. Kendall PeJt!Un..
716 IJewhoW> e /lu,iJ_di.rrg
sa.u Lake CdJJ, utah 8411 J
TO WHOM lT MAY

CO.~CER.~:

W• a1te 1tet:;."!.>1.htg .the a.tt:a.cJie.d docwner.'. .to you. 6uh. .tlte 6cllow.Ut9
.teJUon:

Vocwnl!Jl..t no.t p1topvr.ly ".i.gne.d.

Plea.le •-<gn

tUheJte

.<nd.i.CA.ted by "X".

Slgna.twle ha.i no.t been fJlt.OpcJti.y no.ta....Ued.
P1topeJt 6ee no.t 1tecuved.

=

Amou.n.t o 6 6ee du.e

~

The endo•ed •.tlttemen.t 601tm l!U4.t be &iled when c.ltang.<ng e.l.tlwt
1teg-<•.te1ted ageit..t olt 1teg.<6.teJted o U<ce 01t bo.th. TheJte -<• a. $5. OC
F.u&tg 6ee 601:. .tlte S.ta.temen.t 06 Cha.nge.
0.theJt

The narog wo~06W fiolt "OU-\ C.Ollpolt<l.t.ion .<. no.t ava.Ua.ble,

We have g t;,)_a.de maM 6-<le.d u.nde1t .the na.me

06 Skyl.<ne

Rw.UL(. you. would

have .to con.tact John H. Wil.li.am>on Z238 sta..<ne Ave. SLC, U.tah 601t II. let.tell
o ~ c.011..6 e.nt .t.c u..6 e. the. 11a.me..
Will you. plea.ie .take 'ho nec.U•a.JtY ac..t.lon a.nd lte.tu/tn .the docwnent .to .tlr.i.J.
06/~ce 6M pltOcu"U;.g.
YoWL eaJL!JJ

~ott

.to .th.<. ma..ttc-t wi.U be app1tec.<a..te.d.
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-ATTACHMENT "4"

0. KENDALL PERKINS
ATTORNC:Y
.,16 N£Wto4CUSE BUILDING•

BV
,.,.,Nl1H '"''·--·'"'·"'·lo;~ C-'"" '·""'

AT LAW

S..$.L.T LAKE CITY, UTA.lot t:l4111

•

PHQNt :159"7756

SICiNEO
Q~TACH ANO ,-ILC ,.OA ,.01..L.OW•UP
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